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Before: Sentelle and Tatel, Crcuit Judges, and
Wl liams, Senior Circuit Judge.

pinion for the Court filed by Senior Circuit Judge
WIlians.

WIlliams, Senior Crcuit Judge: A group of organizations,
here collectively called the Coalition, filed suit in Cctober
2000 seeking an injunction against the construction of a
proposed Wrld War Il Menorial on the National Mall. The
defendants were a variety of agencies--the Departnent of
the Interior, the National Parks Service, the Conmm ssion of
Fine Arts, the National Capital Planning Comm ssion, and
the American Battle Monunents Conmi ssion--responsible
either for the construction of the Menorial or for some link in
the chain of permtting and approval. The Coalition asserted
that in approving the design and construction of the Menori-
al, the defendant agencies violated a variety of statutes: the
Nati onal Environmental Policy Act (NEPA), 42 U S. C
s 4332(2)(C), the Commenorative Wrks Act, 40 U S. C
s 1001 et seq., the National Hi storic Preservation Act, 16
US. C s 470f et seq., and the Federal Advisory Committee
Act, 5 US.C App. Il, s 10(a).

In May 2001, while the case was pending in district court,
Congress enacted Public Law No. 107-11, 115 Stat. 19 (2001)
(the "Act"), which appears to exenpt construction of the
Menorial fromthe possible statutory obstacles and to bar
judicial review of agency decisions underlying the construc-
tion. The Act's full text is as follows:

Section 1. Approval of Wrld War Il Menorial Site and
Desi gn.

Not wi t hst andi ng any ot her provision of law, the Wrld
War |l menorial described in plans approved by the
Conmmi ssion of Fine Arts on July 20, 2000 and Novenber
16, 2000, and selected by the National Capital Planning
Conmi ssi on on Septenber 21, 2000 and Decenber 14,
2000, and in accordance with the special use permt
i ssued by the Secretary of the Interior on January 23,
2001, and nunbered NCR-NACC-5700- 0103, shall be
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constructed expeditiously at the dedicated Rai nbow Poo
site in the District of Colunbia in a manner consistent

wi th such plans and permts, subject to design nodifica-
tions, if any, approved in accordance with applicable |aws
and regul ations.

Sec. 2. Application of Conmenorative Wrks Act.

El ements of the menorial design and construction not
approved as of the date of enactnment of this Act shall be
consi dered and approved in accordance with the require-
ments of the Conmenorative Wrks Act (40 U. S.C. 1001
et seq.).

Sec. 3. Judicial Review

The decision to |locate the nmenorial at the Rai nbow
Pool site in the District of Colunbia and the actions by
t he Conmi ssion of Fine Arts on July 20, 2000 and
November 16, 2000, the actions by the National Capita
Pl anni ng Commi ssi on on Septenber 21, 2000 and Decem
ber 14, 2000, and the issuance of the special use permt
identified in section 1 shall not be subject to judicial
revi ew.

Pub. L. No. 107-11. 1In passing the statute, Congress acted
on its Cctober 2000 resolution to ensure that "the conpl eted
menorial will be dedicated while Americans of the World War

Il generation are alive." S. Con. Res. 145, 106th Cong.
(2000); see also Declaration of WIliamB. Onenby, Director
of Procurement and Contracting, Anmerican Battle Mnu-

ments Commission p 2 (Aug. 27, 2001) ("Of the sixteen mllion
citizens who served in uniformduring World War Il only five
mllion are alive today and these veterans are dying at the
rate of approximately 1,100 per day.").

The district court disnmssed the action, explaining that it
| acked subject matter jurisdiction. National Coalition to
Save Qur Mall v. Norton, No. Gv. A 00-2371(HHK) (D.D.C
Aug. 16, 2001). On appeal the Coalition argues that the
statute did not effect such a broad exenption for the Menori -
al, and that, if its language really did so, it encroached on the
powers of the federal courts in violation of the separation of
powers principles of Article 111

We find that the Act withdrew our subject matter jurisdic-
tion over the statutory clainms, and therefore that we | ack
jurisdiction to entertain them W further find that it does
not violate Article I11.

* * *

The Coalition first contends that the strong presunption
for judicial review of agency decisions, see, e.g., Bowen v.
M chi gan Acadeny of Fami |y Physicians, 476 U S. 667, 670
(1986), requires us to read the Act as not precluding judicial
review of the statutory clains.

But the presunption is only that, and can be overridden by
speci fic | anguage or by clear and convinci ng evi dence of
legislative intent. 1d. at 671-73. It is hard to see how
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Congress could nmake it clearer than it has here, providing
that "[t]he decision to | ocate the nenorial at the Rai nbow
Pool site[,] ... the actions [of the Agencies,] ... and the

i ssuance of the special use pernmit ... shall not be subject to
judicial review"™ Pub. L. No. 107-11, s 3.

Section 3's preclusion of review of the rel evant agency
deci sions, noreover, tracks s 1's direction that the Menorial
described in those decisions be "constructed expeditiously” in
accordance with the naned permts, "[n]otw thstandi ng any
other provision of law"™ On its face, the phrase denonstrates
Congress's clear intent to go ahead with the Menorial as
pl anned, regardl ess of the planning's relation to pre-existing
general legislation. This would be clear even if we disregard-
ed the classical but sometines forgotten purpose of such a
non obstante clause, nanely, to prevent courts from strug-
gling to harnonize a statute with prior ones in the nane of
the presunption against inplied repeal. See Caleb Nel son
“"Preenption," 86 Va. L. Rev. 225, 237-42 (2000).

To counter the |anguage of the Act, the Coalition relies
chiefly on D.C. Federation of Civic Associations v. Vol pe, 434
F.2d 436 (D.C. Cr. 1970). There we held that a bridge
construction project of the Departnment of Transportation
remai ned subject to pre-existing |aw despite a statute direct-
ing its construction "[n]otw thstandi ng any other provision of
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I aw, or any court decision or adm nistrative action to the

contrary.” 1d. at 437-38. But as we stressed in D.C. Federa-
tion, the statute had a savings clause providing that "[s]uch
construction ... shall be carried out in accordance with al

applicable provisions of title 23 of the United States Code."
Id. at 437-38. W found that this left the construction
subject to clains based on that title. 1d. at 447. Public Law
No. 107-11, in contrast, contains savings clauses directed
entirely to changes in design or planning that m ght foll ow

the specified approvals and permts: "design nodifications”

(s 1) (enmphasis added), and "[e]lenments ... not approved as

of the date of enactnent” (s 2).

Both the | anguage of s 3, the Act's purpose as shown in
s 1, and its overall structure evince an unequivocal intent to
cut off judicial review of all the defendant agencies' past
actions regarding the Menorial. Barring sone constitutiona
infirmty, we lack jurisdiction over the Coalition's statutory
cl ai ns.

The Coalition contends that if the Act's |anguage w t hdrew
jurisdiction over their statutory clainms, then it infringes on
judicial power under Article Ill. W find no such infringe-
nment .

First we note that the Act does not purport to bar our
consideration of its own constitutionality. See Steel Conpany
v. Ctizens for a Better Environnent, 523 U.S. 83, 98-101
(1998) (holding that, absent special circunstances, a court
may not reach a merits issue without having first found that
it has jurisdiction). Here, s 3 withdraws jurisdiction only
over the "decision to locate the nenorial™ and "the actions by
[various agencies]." Thus, just as Congress's wthdrawal of
jurisdiction over "decision[s]" of the Veterans' Adm nistration
left the courts free to adjudicate constitutional clains against
the VA's enabling statute, Johnson v. Robison, 415 U S. 361
366-74 (1974), so the Act here does not touch our jurisdiction
over its own constitutionality.

The Coalition argues that s 3 violates the principles in
United States v. Klein, 80 U S. 128 (1871). That deci sion
dealt with a suit for the proceeds of property seized and sold
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by the arny in the CGvil War. The adm nistrator of the
deceased prior owner's estate sued under |egislation allow ng
recovery by such owners under proof of loyalty, which the
Supreme Court had held was satisfied by receipt of a presi-
dential pardon. After the plaintiff recovered in the Court of
d ai ns, Congress passed anot her statute, denying such par-

dons any effect in showi ng |loyalty and providing that accep-
tance wi thout protest of a pardon referring to the recipient's
participation in the rebellion would affirmatively prove di sl oy-
alty. Congress further directed that on proof of such a
pardon or its acceptance, the Court of Clainms and Suprene

Court should dismss the suit for want of jurisdiction. 1d. at
141-44. The Suprene Court found the purported limt onits
jurisdiction invalid and ineffective.

Klein's exact nmeaning is far fromclear. One sure precept
is that a statute's use of the | anguage of jurisdiction cannot
operate as a talisman that ipso facto sweeps aside every
possi bl e constitutional objection. Richard H Fallon, Daniel
J. Meltzer & David L. Shapiro, Hart & Wechsler's The
Federal Courts and the Federal System 368 (4th ed. 1996).

In Klein itself, the Court noted that the statute was "liable to
just exception as inpairing the effect of a pardon, and thus
infringing the constitutional Power of the Executive." Klein,

80 U.S. at 147. As the Coalition poses no constitutiona
objection to the substance of Public Law No. 107-11, this
elenent of Klein is of no concern.

There remains the follow ng | anguage of Klein:

It is evident fromthis statenent that the denial of
jurisdiction to this court, as well as to the Court of
Cains, is founded solely on the application of a rule of
deci sion, in causes pending, prescribed by Congress.

The court has jurisdiction of the cause to a given point;
but when it ascertains that a certain state of things
exists, its jurisdiction is to cease and it is required to
di smss the cause for want of jurisdiction

It seens to us that this is not an exercise of the
acknow edged power of Congress to make exceptions and
prescribe regulations to the appell ate power.
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Id. at 146; see also id. at 147 ("Can [Congress] prescribe a
rule in conformty with which the court nust deny to itself
the jurisdiction thus conferred, because and only because its
decision, in accordance with settled |aw, nust be adverse to
t he governnment and favorable to the suitor? This question
seens to us to answer itself.").

These passages cannot be read as a prohibition against
Congress's changing the rule of decision in a pending case, or
(nmore narrow y) changing the rule to assure a pro-
government outcone. Plaut v. Spendthrift Farm Inc., 514
U S. 211 (1995), while holding that Congress may not |egislate
to require federal courts to reopen suits for noney damages
after final judgnment, id. at 240, distinguished between pend-

i ng cases and final judgments, saying that "[w] hen a new | aw
makes clear that it is retroactive, an appellate court mnust

apply that law in review ng judgnents still on appeal that
were rendered before the | aw was enacted, and nust alter the
out come accordingly," id. at 226 (citing United States v.

Schooner Peggy, 5 U.S. (1 Cranch) 103 (1801)). A further
distinction to the advantage of Public Law No. 107-11 is

bet ween danage awards and injunctions. MIller v. French

530 U. S. 327 (2000), held that although an injunction nay be a
final judgnment for purposes of appeal, it is not the "last word
of the judicial departnent” because any provision of prospec-
tive relief "is subject to the continuing supervisory jurisdic-
tion of the court, and therefore may be altered according to
subsequent changes in the law." 1d. at 347; see also Penn-
sylvania v. Wueeling and Bel nont Bridge, 59 U S 421 (1855)
(uphol ding a statute declaring as lawful a bridge that had
been previously adjudicated as an unl awful obstruction of

navi gation). |f Congress has the power to i npose new stan-
dards for final judgnents in the formof injunctions, it mnust
have the power to inpose new substantive rules on suits such
as the Coalition's, which sought injunctive relief and had not
been resol ved on the nerits when Congress acted.

Further, to the extent that Klein can be read as saying that

Congress may not direct the outcone in a pending case
wi t hout amendi ng the substantive law, a proposition on which
we express no view, Public Law No. 107-11 presents no nore
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difficulty than the statute upheld in Robertson v. Seattle
Audubon Society, 503 U. S. 429 (1992), as Public Law No.
107-11 simlarly anends the applicable substantive law. See
id. at 441.

Finally, the Coalition suggests that Public Law No. 107-11
is too "narrow," as it affects only the Menorial. In naking
this argunent, the Coalition cites a passage in Seattle Audu-
bon in which the Court refused to address the belatedly
raised claimthat "a change in |aw, prospectively applied,
woul d be unconstitutional if the change swept no nore broad-
ly, or little nore broadly, than the range of applications at
issue in the pending cases.”" 1d. There Congress had re-
sponded to ongoing spotted-ow litigation relating to 13 na-
tional forests with legislation directing that the various stat-
utes invoked against forestry decisions on the specified areas
must be deemed satisfied by conpliance with the new stat -
ute's provisions. 1d. at 433-35 & nn. 1-2, 440. Here too
Congress's direction addresses a specific problem nanely,
whet her specified governnent decisions about the Menori al
complied with prior general |egislation.

W find the level of specificity to be unobjectionable.
There is no i ndependent objection that this Menorial -specific
| egi sl ation viol ates sone substantive constitutional provision
l[imting Congress's power to address a specific problem such
as the ban on Bills of Attainder or (in some instances) the

Equal Protection clause. Indeed, the Coalition at oral argu-
ment conceded that the |egislation would be constitutiona
had it been passed prior to their bringing suit. In view of

Plaut, MIller v. French and \Weeling Bridge, we see no
reason why the specificity should suddenly becone fata
nmerely because there happened to be a pending | awsuit.
This seens particularly sound where Congress is addressing
a unique public anenity (or disanmenity, depending on one's
vi ewpoi nt), such as the Menorial or the bridge at issue in
VWeel i ng Bri dge.

* * *

The judgnment of the district court is

Af firned.
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